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COMPTROLLER GENERAL Of' THE UN;TED STATES -
' WASHINGTON, D.C, 20548 .

| 4,0624’0

B=178696 . | | ' December 3, 1973

i

The Honorable
The Secretary of Defenss . .

Dear Mr, Secretarys

L

Furthyur reference is made to letter dated May 14, 1973, from
the Acting Assistant Secretary of Defense (Comptroller) ir which a
decision is requested with regand to certain questions concerning
modifications or changes of electious made by members retived prior
to September 21, 1972, under the provisions of the Survivor Benefit
Plan, Public Law 92-425, September 21, 1972,, 85 Stat, 706 (10 U,S.C,
1447-1455), Department of Defense Military Pay and Allowance Come
mittee Action No, 473 ccntaining a discussion of the circumutances

— involved wae enclosed with the letter,

. The quaestions are as followsi

"1, Hay a member who retired prior to 21 Sep 1972,
change or revoke his initial eslectiong

a. During thte one year pariod allowed for the
electiony

b, At any time during his lifetima aftar the
. one yeur period?

- %3, If the answer to question 1 i{s i{n the affirmative,
ia there a limit to the number of times such
election may be changed?

Y3, MHay such retiree submit a conditiounal election
bafore the end of the one year grace period and
stipulata a future effoctive dates T
a. Before 21 Bep 19737

b. Any other futurp effective date?"
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In the discussion.contained in the Committee Action it is pointed

out that some rutirees elected into the new Plan before they received

detailed informution about the program and then latex learmed through

newa media and {nformation released by the military dspartments of

various restrictiosns in the law and now desire to change the limit

of thoir coverage or completely revoke their elections,

.- The Committee Action also refers to various provisions of the
Byxvivor Benefit Plan which allow changes or revocatious wmder spe-
¢ffic circumstances, Reference is mada: to delayed clections ov
chinges which are authorized in 10 U,S.\ls 1448 (election within
one-year after marriage or acquisition r; a child); 10 U,8,C, 1449
(revocation after detwrmination of crmpatency in the case of a .
mentally incrinpetent membery and 10 U,S,Cs 1450(f) (change from.
natural intarest person to a spouse or children), However, it {s
peinted out that the law appears to be silent in the matter of change
oy revocation as applied to existing retirees on the aeffective date
of the law,

It is noted in tha Committes Action that the Plan applies to
a person who 15 married ov has depandent children when he becomes
entitled to retired pay unless he elects not to participate in the
Plan and such olection is {rrevocable if not revoked prior to en=
titlement to retired pay (10 U.5.Cs 1448(a)). It is indicated in

_the Committoa Action that under this provision it would appear that

a member who retired on ox after September 21, 1972, may change his
election as many times as he desires before the day on which he be-
comes entitlad to retlved pay.

Generally, the Survivor Benefit Plan provides for automatic
coverage for a person vwho is married or has a dependent child when
he becomes aentitled to vetired or retainer pay unless he elacts not
to participate in the Fian, such election being irravocable unless
vevoked Lefore the first day for which ha is eligible for that pay
(10 U.5.Ce 1448(a)), In other words, once a member becomes entitled
to raticved o ratainer pay he is bound by his election mada prior
thureto unless he falls within the specific exceptions provided for
in the act, . Creer

Bection 3(b) of Public Law 92425 provides that "Any pexson *iho
is eutitled to wetired ox xetainer pay on the aeffactive date of this
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Act (September 21, 1972), may alect to participate in the Surviver
Benefit Plan ® # % before the first anniverasary of that date,"” This
section has been amended to extend the one-year period to 18-months
by Public Law 93-155, November 16, 1973, The purpose of the 18-months
period appears to allow those members to which it appliea to seriously
-consider .thelr participation in .the Pian prior to making a decision
rcgarding participation.

Conccrnicg the correction or revocation of an elcction undpr
the Survivor Bunefit Plan, the law, 10 U,S5,Cs 1454, as added by the
act of September 21, 1972, vesty in the Secretary concerned the
authority to corvect ¢r revoke any election when he considers it
necessary to covrect sn administrative error, This authority is
identical with the authority presently contained in the Retired
Gervicemenr's Family Protection Plan (10 1/.8,Cs 1445), We have
construed the latter provision ay being sufficiently biuad to sutho=
rire the correction of an administrative error with respect to any
action by a retired member pending his election under the Retived
Scrvicemcn 8 chily Piotection Plnn. Soc B=174552, July 'O, 1972.

' Ad provided in Section 3(b) of thc Axt of Séptembo¥ 21, 1972,
and its legislative history, Congress extended coverage of the Plan
to those persons who were entitled to retired or retainer pay on
September 21, 1972, provided they elect to participate in the Plan
within a specified ' period, now 1l8-months of that data: We find
nothing in the law or its legislative history, however; which ins
dicates that such an initisl election, which is showm to have been
made on the basls of insufficient infoiwmation regarding the Plan,
is irrevoceble, Where, as indicated in the Committees Action, the
individual was not provided adequate information to make an iulole
ligent election or there is a misunderstanding on his or her part -
coacerning such elect’'~n, it is our view that the individual way
change or ravoke his o. her initial clection provided the change
or revocation 1s made within the 18-month period, Compare 49
Comp, Gen, 837 (1970). Morcovar, we believe the fallure of tha
administrative office tp provide the individual with adequate
information on which to make an intelligent election constitutes
an administrative ervor within the meaning of 10 U,5.Ce 1454,
Accordingly, question la is ancwarcd in thc uffirmatiVOo

; As to question lb, cincc COngrcaa granted retirecs a sub~
stantial period of time (18 months) following September 21, 1972,
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to consider participaticn in the Plan, we do not believe that any
change or revogation of an initial election made after the 18-month
pericd would be proper, However, the Secretaries concerned could
invoke 10 U,8.,C¢ 1454 in cartain circumst.:nces, :

++ With raspect to queation 2, where it is ahown that an elcctlon
was mada on the basis of adequate information within the 18-monmth
period, no veason is percelved for thareafter allowing further
elactionu. Question 2 18 anaswered in the affirmative,
. . : !

. Hith respect to question 3, the pertinent provislon of the
Survivor HRenefitl Plan pyrovides only that a member who is entitled
to retirad or retainer pay on the effective date of that Act has
18-months %o eleckt to participate in the Plan, No reference in cny
part of the Act or the legiolative hiutory is made to a conditional
clcction. Accordingly, qucation 3 1is anawcred in the negativc.

He hava been asked infovmally to conaider the effect of a.
retired member's action of specifically stating within the 18-month
period that he does not desire to participats in the Plan ov if he
fails to talte sny action whatever, It 1s clear that a retired member
may elact coverage undayr the Plen ayuy time up to the end of the 18«
wonth allowable period, His silenca up to the last hour of that
period could not be constried as an' election not to be covered if
in fact he elects Lo be covered before the period expires, Weo do
not consider that a retired member who antates he doas not desire
coverage should be given any lcaser period of time to finally elect
covarage than the member whe faille 'to makz any participation state~
ment up to the last hour of the a.“horized period, Accordingly we
do not consider en eavlier statement of nonparticlipation as precluding
tne membor from electing covevage 15 such election 18 made within
the 18~month period.

Bincarely yours,

" Paul G, Dembling L el

For the Comptroller Gencral
vf the ilinited States





